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On July 13, 2009, the United States District Court for the District of Maryland lifted its stay of a lawsuit challenging an amendment to the Federal Acquisition Regulation (FAR) that would require many federal contractors to participate in the E-Verify employment eligibility verification program.  The lawsuit was filed earlier this year by business groups and has been on hold for several months while the Obama Administration reviewed the rule.  On August 21, the court will hold a hearing to decide the fate of the lawsuit. If the government prevails in the hearing, the court could clear the way for the regulation to take effect.  Recently, the Department of Homeland Security (DHS) announced its intention to implement the federal contractor E-Verify rule by September 8, 2009.  It is not clear whether the agency intends to implement the rule as originally drafted or whether it would make alterations to the rule. 


As currently written, the FAR amendment would require federal contracting officials to include a clause in certain federal contracts and solicitations obligating contractors to use the E-Verify program to verify not only the employment eligibility of all new hires, but also of existing employees who will directly perform work under the contract. The E-Verify requirement would apply to federal contracts with a performance period longer than 120 days and a value over $100,000. Service or construction subcontracts of a covered contract would also be required to include the E-Verify clause, if the value of the subcontract is over $3,000. Contracts for items that are commercially available "off the shelf" or that require only minor modifications would be exempt, as would federal contracts for food and agricultural products shipped as bulk cargo and contracts for work performed outside the United States. 

Implementation of the FAR amendment could be further affected by the Senate homeland security appropriations bill, which was passed in July.  The bill contains a provision that would codify the obligation of federal contractors to use E-Verify, without any of the exceptions that exist in the DHS regulation.  Were this provision to be enacted, it is not clear whether the Administration would amend the federal contractor E-Verify regulation or issue a new regulation. 
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